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~~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-061-2018-19
feta Date : 14-09-2018stasaha Date of Issue2let­
ft 3air via anga (rfrai) arr ufRa
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST-VI/Ref-29/Kaizen/17-18~: 05.06.2018 issued by
Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South ·
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0
tT 3l1-l@cITTIT cITT '1fl1 zcf ~ Name & Address of the Appellant / Respondent

Kaizen Institute Pvt ltd
Ahmedabad

al{ anfr z rate am?gt a sriits srgr aar & it az s am uR qnRenR fha aag mg em rf@art a
3r4he zur gatrvrsrwa tar &

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'l-Tffif ~ <ITT ~1\-TUf 3lJclcA
Revision application to Government of India :

(1) haUna zyca 3#fez, 1994 cJft tTRT arr Rt aar mg +mai a a i qitr er <ITT '311-tTRT * >l~ ~
a aiaifa yntrwr mat arftr fa, maat, fa ina, aura fm, aft +if5re, tr 4lq ra, vimf, { f@cat

: 11 ooo 1 <ITT cJft \i'ff"TT ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso tq sub-section (1) of Section-35 ibid:

(ii) ;:ifu 1=fRi1 al ztf a ma j a }ft rf arr it fcITTfr~ m 3"RT alazit fa#t rwer aw
aTuemm ii ma ura g mf #, m Rh&t quern ur werare a fcITTfr ·aanat fa4t suer t nr cJft >lfcl,m *
ha g{ it
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(TT) af? zran at.q7al ft Rm ra are (hara zur per at) fuf furT 1=fRi1 "ITT I
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(a) ma # are fa#t lg za qr i Ruff ma u uI a Raff i sq#r zyca aham u Ia
~cfi IB!c cfi -,wrc;i if "Gfl" 'lffic1ae fa#t lg aqa Raffa &t

(b)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

ufe ze ml 4ram fang far 'lfficf # as (ur ur er at) fuf fur <rm l=fR1 ID I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3iR Gura at 5arr zyc # 'l_fTdR a fg sit suet #feemar n{&st ha an?r uit sr err g
fa # gfa rgr, sr#ta err 1lTffif err x=r=rll" "CJx a a # fad arf@fa (i.2) 199s 'clRT 109 am
fga f%; • st

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3m) Alll-11c1e>11. 2001 fru 9 3if faff&e ua in zg-8 if at ufait #, 0
)fa am?gr a uR are )fa faia a ma # fl pi-om?grg rhea an2gr at at-t ufzji # rer
6fra a7raga fha ult a,f@;I Ur er arr <. pl ggrgff cfi 3@T@ 'clRT 35-~ if frrmmr i:ifr cfi 'l_fTdR
cfi x=JWf cfi WV.- "tl"3ITT"-6 'cJ@R c!fl" mTI 'lfr ~~ I .

(d)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfeaa 37Tdaa arr sf icaa vav arr qt zn Ga an st it q} 200 /- tJfR:r :fTTfR c!fl" uJW
3jh uai ia van a ala unrar gt ill 1000 / - c!fl" tJmf 'TTTfR c!fl" \ilW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zyca, #tr arr yc vi aa 3rfl6tu =znznf@raw # ,fa 34tea--­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ab4tr 5n4a zycn 3rf@fr, 1944 #t er 35-4/36z airf­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) \:l®fc;iRs!ct qRzjc; 2 (1) q) au;3Ia rarar at rfta, 3flat a rra i flt zgca, #ta
Gara yeas vi arm 3rfRra =nrzafraUr (frec) #) 4far 2}#tr 9fat, 3rsarar i it-20,
#ea 1fa qr,rue, aruitT, 37Harald-380016

(a) Tothe west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
Q,-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
•appeals other than as mentioned in para-2(i) (a) above. ·
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ~ ~ 3~ ~ ~~~ cpf~1?raT :g- m~~~~ ~ -cifm". cpf :r@R '34gcf\'l
ci1T xf fcnm"GfAT ~ ~ "d~ ~ ffl ~ ~ ~ fu"ffltrcfi cITTlT xf aa # fg zrenferf 37fl#rza
zarnf@erawr at va aft zu a€hrr alt ya sr4ea fsu uar & I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrarza zgca arf@)fr1 497o zqn izitfr #6 srqP-1 siafa feiffR fh, 3gara ma ae 3mgr zrenRe,fa fvfzu qf@rat a 3ratirt #t ya uf R ~.6.50 W cnT rllllll&lll ·~

feasz mm it aRg I

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~ 3TR~ lWl'ffi cm- Pt4?l0i ffl at fmii #6l ail st eznr aaffa fsur uirar & \YJl" w.:rr ~.
trnra zrc gat an4ha +mar@raur (araffaf@) fru, 1gs2 fRer &1.

Attention in invited to the rules covering these and other related matter contended in the
Customs, Exdse & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v#st zyca, #ta saraa yea vi var ar@lat1 =nznf@ow (fre), 4f r#hit a mr i
~"JffJT (Demand) gi is (Penalty) cnT 1o% qa smar aear 3rear! k I raifa, 3f@rs5am [a 5mar 10

cFiU$~ :g- !(Section 35 F of the Central Excise Act, 1944, Section 83 & Secti_on 86 of the Finance Act,

1994}

~~~~31ROO~~~. ~~mm ll~~"JITciT"(Duty Demanded) -
.:)Q (i) (Section)~ nD ~~~~;

- (ii) fernarr hcrdz #Reg #r ff@r;
(iii) adz2fezfi afr 6hazer «rf@.

e za sra 'ifar4hr' iirz q4sr#t qacar i,arf' atfa aw a'fvq&a sraafar arm&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994}

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

szr 3rr2gr a fer 3fl feraur a mar szi srca 3rrar ere TT zyg fcla1Rc1 ITT m wr fct;"Q" aN \~ t'
'- .:,

·10% mrarar··yt· .'.½ITT'·~·~ 4Us' fcla1Ra gl aa Us t' 10% mrarar trt .fr~~ ~I
.:, f~: . . -·. "'

lnl'Vtf;: 9f ~~ove,.an appeal against this order shall te toe we Toon,e4@@irnPeng
10% of the duty demanded where duty or duty and penalty are m dispute, ~Jji~~ft'i\')
penalty alo'n~ is in ~ispute." f]{ ft ..•-~~ \~ ~1\
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V2(ST)91/Ahd-South/2018-19

ORDER IN APPEAL

This appeal is filed by M/s. Kaizen Institute (India) Private Limited, 2
11d

floor,

207, Abhijit Complex, Mithakali Cross Road, Navrangpura, Ahmedabad 380 009 [for short ­
'appellant'] against OIO No. CGST-VI/Ref 29/Kaizen/17-18 dated 5.6.2018 passed by the

Assistant Commissioner, CGST, Division VI, Ahmedabad South [for short - 'adjudicating

authority'].

2.

4.

Briefly, the facts are that the appellant filed a refund claim for Rs. 5,78,850/- on

The appellant feeling aggrieved, has filed this appeal rmsmg the following
0

28.2.2018 claiming that the said payment of service tax on advance received was pending for

adjustment as on 30.6.2017 due to change in the tax regime and that there was no provision for

adjustment for service tax against GST.

The adjudicating authority rejected the refund citing the following reasons:

o that the appellant failed to submit any evidence to the fact that they had discharged their GST
liability;

c that the appellant failed to submit any proof that the burden of service of which they had sought
refund was borne by them and that they had not recovered the said amount of service tax from the
service recipient.

grounds:

o that the adjudicating authority erred in rejecting the refund;
e that they were not provided adequate opportunity of being heard thus violating the principles of

natural justice;
o that they would like to rely on the case of Uma Nath Pandey [2009(3) TMI 526 SC, M/s. Wisdon

Guards P Ltd [2018(6) TMI 1254-CESTAT]Vijay Tanks & Vessels (P) Ltd and Target
Corporation India P Ltd [2018(5) TMI 1124 CESTAT Bang.].

5... Personal hearing the case was held on 12.9.2018 wherein CA Nisha Vora,

appeared on behalf of the appellant and reiterated the grounds of appeal. The Chartered

Accountant further informed that the refund was rejected without giving a personal hearing of a

show cause notice.

6. I have gone through the facts of the case the grounds of appeal and the oral

averments made during the course of personal hearing. I find that the appeal has been filed

beyond the stipulated period and the appellant has sought condonation of delay of 16 clays. In

terms of proviso to section 85(3A) of the Finance Act, 1994, I condone the delay. The only

issue to be decided in this appeal is whether the appellant is eligible for refund or' otherwise.

7. However, I find that the appellant rather than contesting the matter on merits has

vociferously stated that the principles of natural justice was not followed in his case.

8. Principles of natural justice, constitute the following:

°

Natural Justice recognizes three principles:
(i) Nemo debet esscjudex in propria causa [meaning - nobody shall be a judge in his own cause or

in a cause in which he is interested]
(ii) Audi alterempartem, [meaning - to hear the other side] and finally
(iii) Speaking orders or reasoned decisions.

l r,, , -~.:- ~v\{#= #%G
4° Fi-sSy\e's.. 8%
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V2(ST)9 l/Ahd-South/2018-19

The appellant has stated that no personal hearing was granted and that no show cause

notice was issued before rejecting his refund claim. Requirements of a fair hearing has two

elements- first that opportunity to be heard must be given and second that such opportunity must

be real and not illusory or make belief. The impugned order therefore cannot be upheld since it

seriously suffers on account of its failure to adhere to the principles of natural justice.

7. In view of the foregoing, it would be in the interest of justice if the matter is

remanded back with a direction to the [a]appellant to provide all the documents to · the

adjudicating authority which has been sought from him and which he is has not produced till date

within a month from the receipt of this order; and [b] the adjudicating authority to decide the

claim within fifteen days from the receipt of all the documents from the appellant. Needless

to state, the adjudicating authority will adhere to principles of natural justice while deciding the

matter also keeping in mind that delayed refunds unnecessarily create interest demand on the

exchequer.

0 8.

8.

341aai zarra R a{ 3r4 ar fqrl 3qt#a a@ta fan Gar &l
The appeal filed by the appellant stands disposed of in above terms.

(3m ~fc:R")
3-11.!.l cfrl (~)

.:>

·Q

Date \1-'\.9.2018

Attested

9
(Vinod Lukose)
Superintendent (Appeal),
Central Tax,
Ahmedabacl.

ByRPAD.

To,

M/s. Kaizen Institute (India)Private Limited,
2" oor 207

. ' 'Abhijit Complex, Mithakali Cross Road,
Navrangpura, Ahmedabad 380 009

Copy to:-
1. The ChiefCommissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabacl South.
3. The Deputy/Assistant Commissioner, Central Tax Division-VI, Ahmedabad South.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South.
5: Guard File.«. +aF&a,,
6. P.A. I, 1R~LC ~;1\""V. '{ ·' '}. v: ·< •
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